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ORDER _AND REASONS DI SM SSI NG COVPLAI NT

BACKGROUND

This adm nistrative penalty action was initiated on
Decenmber 30, 1987, with the filing of a conplaint and notice
of opportunity for hearing (Conplaint).! The conplaint was
served on Col onial Heritage Corporation, the Respondent, by
certified United States mail dated Decenber 30, 1987. Wile
Respondent has not filed an answer to date, the admnistrative
record file fails to include required evidence proving
conpl etion of the served conplaint. Conplainant, Region 6
Director of the Conpliance Assurance and Enforcenment Division,

United States Environnental Protection Agency (EPA), is the

1 VWhen EPA filed the conplaint, the Region 6 Hazardous
Wast e Managenent Division Director was the Agency official
responsible for initiating this adm nistrative penalty action.
Si nce then, EPA reorgani zed and renamed its respective
di visions, and the Director for the Conpliance Assurance and
Enforcenment Division is responsible for this adm nistrative
penalty proceeding.



Agency official authorized to advance this admnistrative
penalty action.

The conplaint was filed under the statutory authority set
forth in Section 3008(a) of the Resource Conservation and
Recovery Act (RCRA), as anmended by the Hazardous and Solid
Waste Amendnents (HSWA) of 1984, 42 U S.C. 8§ 6928(a).
Conpl ai nant al | eged Respondent violated the interim status
requi rements (failure to submt a closure plan and obtain a
permt) under RCRA, and the inplenenting regulations. See 40
C.F. R 88 265 and 270. The next itemreflected in the
adm nistrative record file includes an Order to Show Cause
issued by this tribunal. This Order, served to Conpl ai nant’s
| egal representative by hand, required Conplainant to file
i nformation denonstrating why it failed to prosecute the
adm ni strative penalty action. Although many nont hs have
since passed, Conplainant failed to file such information for
inclusion in the adm nistrative record. Due to these and
ot her facts cited bel ow, applicable regulations and | egal
authorities, Conplainant’s Decenber 30, 1987, conplaint is
di sm ssed.

REGULATORY AND STATUTORY STANDARD OF REVI EW
Section 3008(a) authorizes EPA to comrence adnmi nistrative

and civil actions whenever it determ nes a person has



violated, or is in violation of hazardous waste management
requi rements under RCRA and inpl ementing regul ations.
Adm ni strative actions, such as this Class Il penalty
proceedi ng, are governed by procedures set forth in the
Consol i dated Rul es of Practice Governing The Adm nistrative
Assessnent of Civil Penalties (Consolidated Rules). The
Consol i dated Rules were revised on July 23, 1999, and this
proceeding is subject to the newrules. See 40 C.F.R Part
22, published at 64 Fed. Reg. 40138 (July 23, 1999).2 Several
sections in Part 22 deserve attention here. First, 40 C.F. R
§ 22.16(c) authorizes Regional Judicial Oficers to adjudicate
all Class Il proceedings prior to the filing of an answer.
Next, Conpl ainant nmust file the original conplaint with
t he Regional Hearing Clerk, and prove service of the same by
filing an affidavit or properly executed return receipt. See
40 C.F.R. 88 22.5(a) and (b). If Conplainant is unable to
effectuate service upon a Respondent and decides not to
proceed in the adnministrative penalty action, then w thdrawal

under 40 C.F.R. 8§ 22.14(d), seens proper. In any event, under

2 The revised Consolidated Rules are applicable to al
EPA adm ni strative penalty proceedings, unless to do so would
result in substantial injustice. As both parties denonstrated
little to no interest in resolving this adm nistrative penalty
action, there is no substantial injustice inposed on either

party.



the Adm nistrative Procedure Act (APA), 5 U.S.C. 8§ 555(hb),
federal agencies, including EPA, are required to proceed with
reasonabl e di spatch during all adm nistrative actions.

Cases like this one, where Conplainant fails to conply
with a prehearing order, trigger default proceedings. See 40
C.F.R 22.17(a). The end result of such a default is as
fol | ows:

“Default by conpl ai nant constitutes a waiver of

conplainant’s right to proceed on the nerits of the

action, and shall result in the dismssal of the

conplaint with prejudice.” 40 CF. R 8§ 22.17(a).
Further, it is noteworthy that federal civil actions may be
dism ssed with prejudice, for failure to prosecute. See Fed.
R. of Civ. P. 41(b). Although the above rule is not
applicable to 40 C.F. R Part 22 adm nistrative penalty cases
per se, it is relevant, and serves as a useful guide in the

adm ni stration of justice.3
DI SCUSSI ON

Based on record evidence, dism ssal of the adm nistrative
conplaint with prejudice under Section 22.17(a) is warranted
here. Record information shows that Conplainant initiated

this action in Decenmber 1987. Since that tinme, Conplai nant

8 Note that Rule 41(b) is simlar to 40 C.F.R §
22.17(a). Both provide for dism ssal of actions with
prejudice, for failure to conply with court/tribunal orders.

4



did not proceed at all, as the adm nistrative record file
fails to include additional filings by Conplainant.

Such a delay without any justification also conflicts
with Rule 41(b) of the Fed. R of Civ. P., and Section 555(b)
of the APA. See In Re International Chem cal Wbrkers Union,
958 F.2d 1144, 1149-1150 (D.C. Cir. 1992). Al though given the
opportunity by way of a Novenber 1997, Order to Show Cause,
Conpl ainant failed to submt any information addressing the
unjustified delay in prosecution. In simlar fashion,
Conpl ai nant submtted no information curing the procedural
(failure to prove service of the conplaint to Respondent)
defect identified by this tribunal. Based upon the
adm ni strative record file, Respondent never received the
conplaint, as it (the record) fails to include either an
affidavit, or a properly executed return receipt. Service of
the conplaint is unproved as required by 40 C.F.R 8§ 22.5(b).

Conpl ainant failed to withdraw this case when it coul d
have rightfully done so under 40 C.F. R 8§ 22.14(d), and as
provided in the Order to Show Cause. The facts show t hat
Conpl ainant sinply failed to respond to the Order to Show
Cause. Because of such disregard and applicable regulation

[40 C.F.R § 22.17(a)], Conplainant cannot avoid the



consequence, dism ssal of the conplaint with prejudice. See
In re Rybond, Inc., 6 E.A. D. 614, 626-627, (EAB 1996).
ORDER

Due to the unreasonable delay in prosecution, failure to
prove service of the conplaint pursuant to 40 C.F. R 8
22.5(b), and Conpl ai nant’s unexpl ai ned default under 40 C F. R
§ 22.17(a), this case is hereby dism ssed with prejudice.

Under 40 C.F.R. § 22.30(a), within thirty (30) after
service of the initial decision, any party may appeal an
adverse ruling or order of the Presiding Oficer by filing a
notice of appeal and an acconpanying brief with the
Envi ronment al Appeals Board (EAB). Any other party or non-
party participant may respond to the appeal notice and brief
within twenty (20) days after service of the appeal notice and
brief. Parties seeking to reopen a hearing for subm ssion of
further evidence nmust file such a pleading within twenty (20)
days after service of the initial decision. See 40 C.F.R 8§
22.28(a).

Ot herwi se, pursuant to 40 C.F.R 8 22.27(c), this Order
And Reasons Di sm ssing Conplaint is a final order forty-five
(45) after service. Notw thstanding, under 40 C.F.R 8§

22.30(b), the EAB may on its own initiative, elect to review



this Order And Reasons Di sm ssing Conplaint with prejudice

within forty-five (45) days after service.

SO ORDERED, this 18TH day of February 2000.

A

GEORGE MALONE, I11
REG ONAL JUDI Cl AL OFFI CER
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